ORANGE COUNTY BOARD OF COUNTY COMMISSIONERS

DAVID AND JENNIFER Ref No. ZM-07-10-010
FOLEY

APPEAL OF ZONING
1015 N. SOLANDRA DR MANAGER’S DETERMINATION
ORLANDO, FL 32807

STATEMENT OF CASE
DISTRICT 3

Aviaries and Aviculture in R-1A4

Zoning Districts

SUMMARY

The Zoning Manager’s Determination concludes commercial aviculture', as
defined in §38-1, is prohibited in R-1A zoning districts as accessory use’

.3
and home occupation’.

The Determination overlooks §38-74(b)(1)* and §38-74(c)(1)’ which, when
summarized together, prohibit commercial aviculture only as a primary use,
and only as defined by the Standard Industrial Classification (SIC) Manual,
not as defined by §38-1.

The Determination exceeds the limits of §38-74(d)(1)° by adding
commercial aviculture as a new prohibited home occupation; in the absence
of any “need” to interpret the Code the Zoning Manager has no authority to
do so; the clear language of home occupation’s definition presents no “need”
for interpretation; and, the Zoning Manager is absolutely without authority
to “legislate” a new ordinance by adding a new prohibited use to the

definition of home occupation.



Moreover, and ultimately, Orange County cannot directly regulate aviculture
in any way — not by ordinance, administrative determination, or quasi-
judicial decision. That authority lies exclusively with the Florida Fish and

Wildlife Conservation Commission.’

The Determination also requires any accessory structure conform to §38-77
(114) [sic]. (It is assumed the intended citation is §38-79 (114)%.) While
requiring conformance is not an error, Zoning Division has erroneously
interpreted §38-79 (114) as requiring all accessory structures in excess of
150 sq ft to have the same architectural design as the principal structure, and

as prohibiting galvanized sheet metal siding.



DISCUSSION

Commercial Aviculture

1. The Determination fails: it applies the wrong definition to commercial

aviculture; and, it ignores the instructions governing the Use Table.

The Determination argues that commercial aviculture, as defined by §38-1, is
completely prohibited in R-1A. This argument applies the wrong definition to
commercial aviculture, and ignores the instructions governing the Use Table. As

explained below, the Determination’s argument is based on false assumptions.

2. Commercial aviculture is prohibited only as a primary use in R-1A.

In two sentences, §38-74(b)(1) explains what the Use Table permits, and prohibits.
The first sentence says permitted uses are indicted in the Use Table. The second

sentence says no primary use is permitted unless indicted.

As applied to this case, these two sentences tell us accessory use and home
occupation are permitted in R-1A, and commercial aviculture is specifically

prohibited only as a primary use.

3. Commercial aviculture as primary use is defined by SIC Manual, not §38-1.

Section 38-74(c)(1) explains that the SIC Manual defines all primary uses in
the Use Table associated with an SIC Code. Commercial aviculture is one of
those uses. Its SIC Code in the Use Table is 0279°. That classification applies
only to establishments generating more than fifty percent of their income
from the sale of birds, bees, worms, dogs, cats, etc.; it does not apply to a

home-based business generating less than fifty percent of household income.



So, commercial aviculture, as identified by the Use Table, is a primary use
and not an accessory use; and as a primary use it is defined by the SIC
Manual, not by §3 8-17; and that SIC definition of commercial aviculture
does not apply to a small home-based business that generates less than fifty

percent of household income.
4. Commercial aviculture as defined by §38-1 is not prohibited in R-1A.

Section 38-74(b)(1) tells us commercial aviculture is prohibited in R-1A
only as a primary use. Section 38-74(c)(1) tells us the SIC Manual, and not
§38-1, defines commercial aviculture as a primary use. Hence, commercial
aviculture is prohibited only as the primary use defined by the SIC Manual;
nowhere in the Code is commercial aviculture, as defined by §38-1,

specifically prohibited in R-1A as accessory use or home occupation.

5. The Determination fails to prove commercial aviculture is prohibited as an

accessory use in R-1A, and should therefore be reversed.

The Determination assumes the Use Table prohibits commercial aviculture
as primary and accessory use. Section 38-74(b)(1) demonstrates that this
assumption is incorrect; the Use Table specifically prohibits commercial

aviculture only as a primary use, not as an accessory use.

The Determination assumes the Use Table identifies commercial aviculture as a

primary and accessory use defined by §38-1. Section 38-74(c)(1) demonstrates

" The function of the §38-1 definition for aviculture (commercial) is to distinguish
Commercial aviculture, aviaries from other primary uses with the same 0279 SIC
classification, but with different or no special exception conditions, like alligator, cat,
dog, and frog farms. This becomes clear when it is noted that Special Exception
Condition 48 is the only place in the Code where the §38-1 definition is specifically
cited.



that this assumption is incorrect; the Use Table identifies commercial aviculture

only as a primary use defined by the SIC Manual, and not by §38-1.

The Determination cites no ordinance that specifically prohibits commercial
aviculture, as defined by §38-1, in R-1A as an accessory use; the
Determination fails to prove commercial aviculture is prohibited as an

accessory use in R-1A, and should therefore be reversed.

Home Occupation

1. The Determination fails: its interpretation of home occupation is
unauthorized; it relies on an illogical non-sequitur; it claims
incorrectly that commercial aviculture and commercial kennel are
synonymous; it ignores the fact that commercial aviculture can operate
within the functional conditions of home occupation, and that

Appellants have done so for seven years.

The Determination interprets the definition of home occupation; the determination
claims the definition means something it does not say. As will be shown below,
this interpretation fails in at least three ways: first, and foremost, it violates §38-
74(d)(1) by interpreting home occupation’s definition when its plain language is
sufficiently clear to remove any “need” for interpretation; second, it relies on a
non-sequitur which distorts the definition of home occupation; and finally, and just
as fatally, it violates §38-1 by claiming the mutually exclusive definitions of

commercial aviculture and commercial kennel are synonymous.
2. The Determination violates §38-74(d)(1).

Section 38-74(d)(1) grants the Zoning Manager the authority to interpret the Code

only “when the need arises”. No “need” arises in this case where the plain



language of home occupation’s definition is quite clear. The Zoning Manager,
therefore, is without authority to make an interpretation. Yet, to support a claim
that commercial aviculture 1s a prohibited home occupation, the Zoning Manager
does “interpret” the definition of home occupation to mean something it clearly

does not say. This interpretation should be reversed because it is not authorized.
3. The unauthorized interpretation relies on an illogical non-sequitur.

The Determination states: “I find that this activity is not a home occupation,
as a home occupation allows for commodities made on premises, such as

fabrication of arts and crafts.”

This statement 1s a non sequitur — it joins two unrelated provisions of zome

occupation’s definition. Underlined below are the mis-quoted portions as they

appear in the two provisions:

1) Only such commodities as are made on the premises may be

sold on the premises.

2) Fabrication of articles such as commonly classified under the

terms "arts and handicrafts" may be deemed a home occupation,

subject to the other terms and conditions of this definition.

Clearly, the first provision intends simply to limit on-site sales to “commaodities made

on premises’’; it does not limit some occupation to “commodities made on premises”.

Just as clearly, the second provision simply intends to specifically permit
“fabrication of arts and crafts” as a home occupation; it does not limit ~zome

occupation to “fabrication of arts and crafts”.



To support an otherwise baseless claim that commercial aviculture is a prohibited
home occupation, the Determination distorts some occupation’s definition by
improperly joining select portions of these two unrelated provisions. The

Determination should be reversed.
4. Commercial kennels and commercial aviculture are not synonymous.

The Determination states: “The fact that the definition of home occupation
specifically excludes commercial kennels, is a clear indication that commercial

aviculture is not permitted as a home occupation.”
This statement is illogical; it is wrong as a matter of fact and common law.

The Determination contends that commercial aviculture is prohibited where
commercial kennels are prohibited; it claims the Code, in essence, treats the two as

one. Yet, this is not at all the case:

a. The Code gives each a separate definition — compare definitions in §38-1
for aviculture (endnote 1) which applies exclusively to exotic birds, and
kennel'” which specifically excludes exotic birds regulated by Florida
Fish and Wildlife Conservation Commission (formerly Florida Game
and Freshwater Fish Commission).

b. The Use Table identifies each separately — see Use Table page 2835, lines
14 for Commercial kennel, and line 20 for Commercial aviculture, aviaries.

c. Eachuse has its own set of special conditions — see §38-79, condition 78'" for

Commercial kennels, and condition 48 ~ for Commercial aviculture, aviaries.

In fact, the Code flatly contradicts the Determination; the Code says commercial

aviculture and commercial kennels are quite different, and are regulated differently.



The Determination is wrong; the Code does not treat commercial aviculture and
commercial kennels as the same thing; nor does the definition of home occupation

treat them the same. The Determination should be reversed.

5. The Determination cannot add commercial aviculture to the list of

prohibited home occupations.

Only ten things are specifically prohibited as home occupation. They are listed at
the end of its definition. That list is exclusive; only the uses listed are completely

prohibited. Commercial aviculture s not listed; it is not prohibited.

Federal and State courts view exclusive, exhaustive lists* in a very simple manner;
a list of what is permitted, is all that is permitted; a list of what is prohibited, is all
that is prohibited.'’ The Determination attempts to add a new prohibited use to a

finite list of ten prohibited uses. The courts will not permit such tacit “legislation”.

Ultimately, no court will uphold the Determination; the courts will overturn any
administrative or quasi-judicial decision that adds commercial aviculture to the list

of prohibited home occupations. The Determination should be reversed.
6. Commercial aviculture satisfies the requirements of home occupation.

Most anything can be a home occupation. The first six words of its definition

make that clear: Home occupation shall mean any use. That means exactly what it

says — a home occupation can be anything.

The only uses that can’t be a home occupation are either specifically prohibited or

* A non-exclusive list requires language that indicates it is non-exclusive; e.g., “like”,
“such as”, “etcetera”, “including but not limited to”. There is no such language
associated with the list of prohibited home occupations: the list of specifically

prohibited home occupations is an exclusive list, not a non-exclusive list.



are functionally incapable of satisfying its conditions.

Below is a checklist of the conditions for some occupation. As long as commercial

aviculture can function within these limits, it can be a home occupation.

Can be conducted entirely within dwelling or accessory building;

Can be carried on by occupant thereof;

Can remain clearly incidental and secondary to use of dwelling as dwelling;
Can avoid changing character of dwelling as dwelling;

Will sell on premises only commodities made on premises;

Can conduct all onsite sales within building;

Requires no outdoor display of merchandise or products;

Requires no display visible outside building;

Requires participation of only two family members residing on premises;

Requires only mechanical equipment normal for household purposes;

DOododddddd

Requires only 25% of home.

There is no functional requirement of raising, breeding, or selling birds that would
prohibit a small home-based bird business from satisfying every one of home
occupation’s eleven conditions. In sum, a small home-based bird business can
easily operate within the functional restrictions for some occupation. Appellants

have, in fact, done so, without incident, for seven years.

7. The Determination fails to prove commercial aviculture is prohibited as a

home occupation.

The definition of home occupation is clear and requires no interpretation.
The Determination cites no ambiguity in the definition that requires

interpretation. Interpretation is therefore unauthorized. Moreover, it is



wholly erroneous; home occupation is not limited to on-site sales or
fabrication of arts and crafts, and neither it nor the Code considers
commercial aviculture synonymous with commercial kennel. For these
reasons, and because Appellants have proven for seven years that
commercial aviculture can operate as a home occupation, the Determination

should be reversed.

Florida Fish and Wildlife Conservation Commission

1. Orange County cannot regulate commercial aviculture.

A county cannot directly regulate birds. This has been settled by Florida’s courts,
Florida’s Attorney General, and Florida’s Fish and Wildlife Conservation
Commission [See: City of Miramar v. Bain, 429 So.2d 40 (Fla.4" DCA); AGO
2002-23 (March 15, 2002); and FWC Memorandum (May 17, 2007) — Attached].

Any ordinance that directly regulates birds violates the state constitution. Any
administrative determination that directly regulates birds violates the state
constitution. Any quasi-judicial decision that directly regulates birds violates

the state constitution.
2. This case involves no ordinance regulating commercial aviculture.

As explained above, this case does not involve the Code’s regulation of commercial
aviculture as a primary use. Instead, it involves an administrative determination,
unsupported by any specific ordinance, which claims commercial aviculture is
prohibited as an accessory use and home occupation. For that reason, it can be said
this case does not involve an ordinance that violates the constitutional authority of

the Florida Fish and Wildlife Conservation Commission (FWC).
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3. Atissue is an administrative determination regulating commercial aviculture.

While it can be said that this case does not involve an ordinance that violates the
constitutional authority of the FWC, this case does involve an administrative
determination that does violate FWC’s constitutional authority. That

Determination enjoys no immunity and should be reversed.

Accessory Structure

1. Not required to have same architectural design as principal structure.

The Determination does not err in requiring conformance with §38-79 (114).
However, Zoning Division erroneously claims that all accessory structures in excess

of 150 sq ft must have the same architectural design as the principal structure.

Only attached accessory structures used solely as living space are required by §38-
79 (114)(a)(2) to have the same architectural design as the principal structure.

Zoning Division errs in claiming otherwise. The Board should reverse the
conclusion of Zoning Division and issue a decision stating only attached
accessory structures used solely as living space are required by §38-79

(114)(a)(2) to have the same architectural design as the principal structure.
2. Galvanized sheet metal siding is not prohibited.

While the Determination does not err in requiring conformance with §38-79
(114), paragraph (1) of that section is interpreted erroneously by Zoning Staff

to prohibit galvanized sheet metal siding.

Paragraph (1) requires that the exterior and roof of an accessory structure in

excess of 150 sq ft be made of “materials commonly used throughout

11



Orange County in single family residential construction, such as stucco,
brick, vinyl, aluminum or wood for the siding or walls, and shingles, tiles or

corrugated metal for the roof.”

Zoning Staff concludes the materials listed are the only materials permitted.

This is incorrect.

The materials permitted are any “commonly used throughout Orange County
in single family construction.”” That very lenient requirement introduces a
non-exclusive list of possible materials. That list is preceded by the words
“such as” to alert the careful reader that what follows is simply an open

ended list of examples, and not a finite, exhaustive list.

Galvanized sheet metal is commonly used throughout Orange County in single
family construction. It is used in exterior flashing, exhaust vents, compressor
casings, steel studs, even siding. Architecturally it is equivalent to specifically
listed materials like aluminum and corrugated metal. Twenty-two neighbors on
North Solandra Drive agree (See attached letters of no objection). The Code,

therefore, permits it. Zoning Division errs in not doing so.

The Board should reverse the conclusion of Zoning Division and issue a

decision stating galvanized sheet metal is permitted by §38-79 (114) (1).

¥ Materials must also be qualified for use as siding by the Florida Building Code, a state
requirement that would prevent the use of materials unsuitable for siding.

12



CONCLUSION

The Determination fails to cite any section of the Code that specifically
prohibits commercial aviculture as an accessory use or home occupation,

and assumes incorrectly that the Use Table does so.

The Determination exceeds its authority to interpret the Code by distorting
the definition of home occupation with a non-sequitur, by adding a new
prohibited use to that definition, and by not considering the functional
characteristics of commercial aviculture which Appellants have in practice

proven make it a suitable home occupation.

The language of §38-79 (114) does not support Zoning Division’s claim that
accessory structures in excess of 150 sq ft must have the same architectural

design as the principal structure, and may not use galvanized sheet metal siding.

For the reasons offered in this appeal, Appellants request the Board reverse

the Zoning Manager’s Determination and issue a decision stating:

1. Commercial aviculture qualifies as a home occupation when it satisfies the requisite
criteria, and is neither specifically or by implication prohibited as a ~ome occupation.

2. Accessory structures in excess of 150 sq ft are not required to have the same architectural
design as the principal structure, and may use galvanized sheet metal siding.

With respect,

David W. Foley, Jr.

Jennifer T. Foley

1015 N. Solandra Dr., Orlando, FL 32807-1931
PH: 407 658-4520
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§ 38-1. Definitions. Aviculture (commercial) shall mean the raising,
breeding and/or selling of exotic birds, excluding poultry, for commercial
purposes. Any one (1) or more of the following shall be used to determine
whether a commercial operation exists:

(1) The operation exists with the intent and for the purpose of financial
gain;

(2) Statements of income or deductions relating to the operation are
included with routine income tax reporting to the Internal Revenue
Service;

(3) A state sales tax identification number is used to obtain feed,
supplies or birds;

(4) An occupational license has been obtained for the operation;

(5) Sales are conducted at the subject location;

(6) The operation involves birds or supplies which were purchased or
traded for the purpose of resale;

(7) The operation involves a flea market or commercial auction,
excluding auctions conducted by not-for-profit private clubs;

(8) The operation or activities related thereto are advertised, including,
but not limited to, newspaper advertisements or signs; or

(9) The operation has directly or indirectly created traffic.

§ 38-1. Definitions. Accessory structure or use shall mean a subordinate
building or structure situated on the same lot or parcel as the principal
building or structure, or a subordinate use of land, and which building,
structure or use is customarily incidental to and typically found in
association with such principal building or use. Factors to be considered in
determining whether a building, structure or use is "subordinate" and
"customarily incidental" include the size of the lot or parcel, the uses of
adjacent lots or parcels, and the size, shape, height, and roof type (if any)
of the building or structure. (Ord. No. 2004-01, § 2, 2-10-04) (Underline
emphasis added.)

§ 38-1. Definitions. Home occupation shall mean any use conducted
entirely within a dwelling or accessory building and carried on by an
occupant thereof, which use is clearly incidental and secondary to the
use of the dwelling for dwelling purposes and does not change the
character thereof; and provided, that all of the following conditions are
met:

Only such commodities as are made on the premises may be

sold on the premises. However, all such sales of home

14



occupation work or products shall be conducted within a
building and there shall be no outdoor display of merchandise
or products, nor shall there be any display visible from the
outside of the building. No person shall be engaged in any such
home occupation other than two (2) members of the immediate
family residing on the premises. No mechanical equipment
shall be used or stored on the premises in connection with the
home occupation, except such that is normally used for purely
domestic or household purposes. Not over twenty-five (25)
percent of the floor area of any one (1) story shall be used for
home occupation purposes. Fabrication of articles such as
commonly classified under the terms "arts and handicrafts" may
be deemed a home occupation, subject to the other terms and
conditions of this definition. Home occupations shall not be
construed to include barber shops, beauty parlors, plant
nurseries, tearooms, food processing, restaurants, sale of
antiques, commercial kennels, real estate offices, or insurance
offices.

* § 38-74, (b) Use table.

(1) The permitted uses and special exceptions allowed in the zoning
districts identified in the use table set forth in section 38-77 are
respectively indicated by the letters "P" and "S" in the cells of the
use table. No primary use shall be permitted in a district unless
the letter "P" or the letter "S" appears for that use in the appropriate
cell. (Emphasis added)

> § 38-74, (¢) Standard Industrial Classification Manual and Standard
Industrial Classification (SIC) group numbers.

(1) The group descriptions in the 1987 edition of the Standard Industrial
Classification Manual (the "SIC Manual’) prepared by the
Statistical Policy Division for the United States Office of
Management and Budget, as it may be amended from time to time,
shall be used to determine the classification of primary uses when
reference is made in the use table to a designated Standard
Industrial Classification (SIC) group number. (Emphasis added)

% § 38-74, (d) Interpretation of Sections 38-77, 38-78 and 38-79.
(1) When the need arises, the zoning manager shall be the person
responsible for interpreting Chapter 38 of this Code. However, the
zoning manager shall not have the authority to make any

15



interpretations under Chapter 3; the zoning manager's authority
under Chapter 3 shall be limited as specifically set forth therein.
(Emphasis added)

T Art, IV, § 9, Fla. Const., Fish and Wildlife Conservation Commission.-
-There shall be a fish and wildlife conservation commission, composed
of seven members appointed by the governor, subject to confirmation
by the senate for staggered terms of five years. The commission shall
exercise the regulatory and executive powers of the state with respect to
wild animal life and fresh water aquatic life, and shall also exercise
regulatory and executive powers of the state with respect to marine life,
except that all license fees for taking wild animal life, fresh water
aquatic life, and marine life and penalties for violating regulations of
the commission shall be prescribed by general law. The commission
shall establish procedures to ensure adequate due process in the
exercise of its regulatory and executive functions. The legislature may
enact laws 1n aid of the commission, not inconsistent with this section,
except that there shall be no special law or general law of local
application pertaining to hunting or fishing. The commission's exercise
of executive powers in the area of planning, budgeting, personnel
management, and purchasing shall be as provided by law. Revenue
derived from license fees for the taking of wild animal life and fresh
water aquatic life shall be appropriated to the commission by the
legislature for the purposes of management, protection, and
conservation of wild animal life and fresh water aquatic life. Revenue
derived from license fees relating to marine life shall be appropriated by
the legislature for the purposes of management, protection, and
conservation of marine life as provided by law. The commission shall
not be a unit of any other state agency and shall have its own staff,
which includes management, research, and enforcement. Unless
provided by general law, the commission shall have no authority to
regulate matters relating to air and water pollution. History.--Am. C.S.
for H.J.R. 637, 1973; adopted 1974; Am. proposed by Constitution
Revision Commission, Revision No. 5, 1998, filed with the Secretary of
State May 5, 1998; adopted 1998. (Underline emphasis added.)

® § 38-79. Conditions for permitted uses and special exceptions.
(114) Location and size requirements of accessory buildings and uses in
residential and agricultural areas:

16



a. When an accessory building is used solely as living space (i.e., dens,
bedrooms, family rooms, studies) it may be attached to a principal
structure by a passageway, provided the accessory building and the
passageway comply with the following standards:

1. A principal structure shall exist onsite;

2. The accessory building and the passageway shall have the same
architectural design as the principal structure, including the roof,
exterior finish and color;

3. Access via doorways shall be provided at both ends of the
passageway;

4. The passageway shall not exceed fifteen (15) feet in length;

5. The accessory building and the passageway shall comply with the
principal structure setbacks;

6. Neither the height of the accessory building nor the height of the
passageway shall exceed the height of the principal structure;

7. No kitchen facilities shall be allowed in the accessory building;
and

8. The accessory building shall be heated and ventilated pursuant to
all applicable building codes.

b. Ifan accessory building used as living space is not attached to the
principal structure, then it shall be considered a detached accessory
building, and it shall be subject to the size requirements listed in
sections g and h below.

c. An accessory building used for nonliving purposes (i.e., storage
space, workshops, sheds, enclosed carports, etc.) may be attached to a
principal structure by a fully-enclosed passageway, provided the
accessory building and the passageway comply with the standards set
forth in subsections a.1. through a.7. above and the accessory use
structure does not exceed five hundred (500) square feet or twenty-
five percent (25%) of the living area of the principal structure not to
exceed one thousand (1,000) square feet.

d. A detached accessory building shall not be closer than five (5) feet to
a lot line, nor closer than ten (10) feet to any other detached structure
on the same lot.

e. No detached accessory building shall be located in front of the
principal building.

f. No accessory building may be constructed prior to construction of the
principal building.

17



g. The cumulative square footage of all detached accessory buildings
shall be limited to a maximum of five hundred (500) gross square feet
of floor area or to twenty-five percent (25%) of the living area of the
principal residence on the property, whichever is greater, but in no
event larger than one thousand (1,000) square feet. On agricultural
zoned parcels (A-1, A-2, and A-R), equal to or less than one (1) acre
in size, the square footage of detached accessory buildings shall be
limited to one thousand (1,000) square feet or twenty-five percent
(25%) of the size of the principal residence, whichever is greater.
Agricultural zoned parcels and the R-CE, R-CE-2, and R-CE-5 zoned
parcels greater than one (1) acre but less than or equal to five (5) acres
in size may have detached accessory buildings up to two thousand
(2,000) square feet or twenty-five percent (25%) of the size of the
principal residence, whichever is greater. Agricultural zoned parcels
and R-CE, R-CE-2, and R-CE-5 zoned parcels greater than five(5)
acres in size may have detached accessory buildings up to three
thousand (3,000) square feet or twenty-five percent (25%) of the size
of the principal residence, whichever is greater. Accessory buildings
used for agricultural purposes may be located in the front yard
provided the minimum tract size is ten (10) acres or greater and the
accessory building complies with the principal building setbacks. If
the predominant use of the accessory building is to support the
agricultural use on the property, thenthere is no size limitation on the
accessory building. If the predominant use of the accessory building is
to support the residence on-site, then the size limitation set forth
above shall apply. Documentation and evidence may be required to
qualify the agricultural use of the accessory building. The square
footages referenced herein shall be cumulative square footages.

h. A detached accessory building shall be limited to one (1) story with a
maximum overall height of fifteen (15) feet above grade.

i. InR-1,R-1A, R-1AA, R-1AAA, R-1AAAA, R-CE, R-CE-2, R-CE-5,
R-2, R-3, R-T-1, and R-T-2 zoned districts, an accessory building or
structure greater than 150 square feet or greater than ten feet (10') in
height (as measured from the finished grade to the top of the
structure), shall comply with the following architectural standards: the
exterior and roof (if any) shall be comprised of materials commonly
used throughout Orange County in single family residential
construction, such as stucco, brick, vinyl, aluminum or wood for the
siding or walls, and shingles, tiles or corrugated metal for the roof.
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(Ord. No. 95-20, § 7, 7-25-95; Ord. No. 97-05, § 5p, 4-29-97; Ord. No.
98-37, § 7, 12-15-98; Ord. No. 2004-01, § 7, 2-10-04)

? The SIC Manual applies a very simple logic — an establishment is defined
by the activity that produces the most money. So, an establishment is
defined as commercial aviculture when that produces the most money.
Below is the SIC Manual definition of Code 0279.

Standard Industrial Classification Manual, 1987, Industry Group 027:
Animal Specialties; 0279 Animal Specialties, Not Elsewhere Classified.
Establishments primarily engaged in the production of animal specialties,
not elsewhere classified, such as pets, bees, worms, and laboratory
animals. This industry also includes establishments deriving 50 percent or
more of their total value of sales of agricultural products from animal
specialties (Industry Group 027), but less than 50 percent from products of
any single industry.

. Alligator farms

. Apiaries

. Aviaries (e.g., parakeet, canary, lovebirds)

. Bee farms

. Cat farms

. Dog farms

. Earthworm hatcheries

. Frog farms

. Honey production

. Kennels, breeding and raising own stock

. Laboratory animal farms (e.g., rats, mice, guinea pigs)

. Rattlesnake farms

. Silk (raw) production and silkworm farms

. Worm farms

(Emphasis added)

19§ 38-1. Definitions. Kennel shall mean any building, lot, structure or
premises wherein animals, excluding livestock and exotic animals
regulated by the Florida Game and Freshwater Fish Commission, are
kept for sale, breeding, boarding, buying, letting for hire, or training for a
fee. The following are specifically excluded from this definition of
kennel:

(1) Pet shops,
(2) Animal or pet hospitals,
(3) Pet beauty parlors,
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(4) Breeding at a residence of two (2) or less litters per calendar year,
provided that no more than twenty (20) animals are
kept/housed/confined at the residence at any one time,

(5) Veterinarian facilities,

(6) Keeping/housing/confining of twenty (20) or fewer animals at a
residence at any one time for noncommercial purposes only.

(Ord. No. 95-33, § 2, 10-10-95)
(Emphasis added)

H §38-79, Conditions for permitted uses and special exceptions. (78)
Reserved.
(Ord. No. 95-21, § 4, 7-25-95; Ord. No. 97-05, § 55, 4-29-97; Ord. No.
2004-01, § 7, 2-10-04)
(Appellants’ note: Special exception conditions were eliminated in 2004.)

12 §38-79, Conditions for permitted uses and special exceptions. (48)
Commercial aviculture or any aviary shall be as defined in section 38-1
of this chapter and may be permitted as a special exception subject to the
following requirements. Each application shall include a site plan and
corresponding narrative which shall contain the following information:
a. A dimensionalized site plan (drawn to scale) indicating the location,

height and intended use of all existing and proposed structures.

b. The location, nature and height of proposed security fences, berms,
landscaping and other security and noise alleviation structures.

c. A description of the facility outlining the intended method of
operation, including the number, types and characteristics of the birds.
(Ord. No. 97-05, § 51, 4-29-97)

(Emphasis added)

 Moonlit Waters Apartments, Inc. v. Cauley, 666 So. 2d 900 (Fla. 1996).
Under the principle of statutory construction, expressio unius est exclusio
alterius, the mention of one thing implies the exclusion of another.

Thayer v. State, 335 So. 2d 815, 817 (Fla. 1976). Hence, where a statute
enumerates the things on which it is to operate, or forbids certain things, it
is ordinarily to be construed as excluding from its operation all those not

expressly mentioned. (citing Ideal Farms Drainage Dist. v. Certain Lands,
19 So. 2d 234 (Fla. 1944)

Gay v. Singletary, 700 So. 2d 1220, 1221 (Fla. 1997). When a law
expressly describes the particular situation in which something should
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apply, an inference must be drawn that what is not included by specific
reference was intended to be omitted or excluded.
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